
Order Prepared by the Court 

 

 

ROBERT FERRETTI,  

 

Plaintiff, 

 

          v. 

 

PLANNING BOARD OF THE BOROUGH 

OF ROCKLEIGH, 

 

Defendant. 

 

         and 

 

PAUL MCCORMICK and DORIS 

MCCORMICK, 

 

                             Intervenors. 

 

SUPERIOR COURT OF NEW JERSEY 

BERGEN COUNTY 

LAW DIVISION 

 

CIVIL ACTION 

 

DOCKET NO.: BER-L-6600-19 

 

ORDER 

 

  

THIS MATTER having been opened to the Court upon applications by Kenneth C. 

Dolecki, Esq., co-counsel for defendant, Planning Board of the Borough of Rockleigh, and by Tara 

Ann St. Angelo, Esq., co-counsel for defendant, Planning Board of the Borough of Rockleigh and 

upon opposition filed by Constantine Stamos, Esq., counsel for plaintiff, Robert Ferretti, and the 

Court having reviewed and considered the motion papers submitted, and for good cause having 

been shown, 

 IT IS on this 8th day of May 2020,  

  

 ORDERED that:  

1. Defendant’s motion to remand is hereby GRANTED. See the attached Rider. 

2. Defendant’s motion to dismiss is hereby GRANTED without prejudice. See the attached 

Rider.  
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3. A copy of this Order shall be served upon all parties appearing herein within seven days of 

the date hereof.  

 

______________________________ 

     HON. LISA PEREZ FRISCIA, J.S.C.  
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FERRETTI v. PLANNING BOARD OF THE BOROUGH OF 

ROCKLEIGH  

Docket No. BER-L-6600-19 

RIDER TO ORDER DATED MAY 8, 2020 

Defendant, Planning Board of the Borough of Rockleigh (hereinafter “defendant” or 

“Board”), filed the within motions to remand and to dismiss. Plaintiff, Robert Ferretti (hereinafter 

“Mr. Ferretti” or “plaintiff”) opposes both motions. Intervenors, Paul and Doris McCormick, do 

not take a position as to either motion. The court grants both of defendant’s motions for the reasons 

set forth below.  

This action in lieu of prerogative writs arises out of the Board’s addition of two conditions, 

#5 and #15, to its resolution granting plaintiff’s land use application. Plaintiff owns real property 

located at 36 Piermont Road in Rockleigh, New Jersey (hereinafter “property”). The property is 

located in the Borough of Rockleigh’s (“hereinafter “Borough”) A Residential Zoning and Historic 

Districts. Plaintiff filed an application before the Board in December 2018 seeking a number of 

variances as well as a Soil Disturbance Permit. Plaintiff was represented by Joseph Russo, Esq. 

(hereinafter “Counselor Russo”) in connection with his application. The Board held public 

hearings on March 11, 2019, April 22, 2019, and May 30, 2019 on plaintiff’s application. Plaintiff 

asserts at these meetings, the Board and objectors discussed how plaintiff records videos of himself 

on his property and posts them on YouTube for a commercial purpose and financial gain.  

During the May 30, 2019 hearing, a motion was made to grant all of the relief requested 

by plaintiff and a resolution was adopted on July 22, 2019 memorializing said action (hereinafter 

“Resolution”). In its Resolution, the Board included fifteen conditions. Conditions #5 and #15 state 

in pertinent part:  
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5. The Applicants shall be required, as a condition of approval, to 

record a Deed in accordance with the recommendations set forth in 

the holding of Aldrich v. Schwartz, 258 N.J. Supra[sic] 300 (App. 

Div. 1992), confirming the relief herein granted by the Planning 

Board, as well as any conditions attached to the relief granted by the 

Planning Board. Such a Deed shall be prepared by the Applicants’ 

attorney and reviewed and approved by the Planning Board 

Engineer and the Planning Board Attorney and shall include as an 

attachment to the Deed a copy of this within Resolution. The Deed 

shall be prepared and submitted for approval within thirty (30) days 

from the date of adoption of this within Resolution. The Deed shall 

be recorded by the Planning Board Attorney with the office of the 

Clerk of the County of Bergen. All costs and fees incurred in 

connection therewith shall be at the cost of the Applicants.  

 

. . . 

 

15. That, pursuant to agreement on the record by the Applicant, there 

shall be no commercial activity of any nature whatsoever conducted 

on the subject property.  

 

[Certification of Peter Layne, Chairman, Rockleigh Planning Board, 

at para. 4.; Df. Answer, Ex. C.] 

 

Regarding condition #15, the May 22, 2019 public hearing transcript states in pertinent part:  

CHAIRMAN LAYNE: Continuation of the public hearing on the 

application of Robert Ferretti for historic review and approval, 

several bulk variances, and soil disturbance permit for permit for 

premises knows[sic] as Block 203, Lot 2, on the tax map of the 

Borough of Rockleigh commonly known as 36 Piermont Road, 

Rockleigh, New Jersey.  

MR. DOLECKI: Let’s have your appearances, gentlemen.  

MR. RUSSO: Joseph Russo from Uscher, Quiat, Uscher & Russo, 

for the applicant, Robert Ferretti.  

MR. BELL: Allen M. Bell of the law firm of Jacobs & Bell for the 

objectors, the McCormicks. I think when were last here, the 

applicant had rested his case. We had called a professional planner, 

and I now would like to call Dr. McCormick to testify.  

CHAIRMAN LAYNE: Swear in Dr. McCormick. 

 

. . . 

 

THE WITNESS[Dr. McCormick]: Okay.  

MR. BELL: And I appreciate that.  
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THE WITNESS[Dr. McCormick]: So I’m going to have to kind of 

put this together. I’ll do my best. So we came to find out regarding 

our new neighbor, that Mr. Ferretti has numerous multifaceted 

commercial interests and for-profit businesses that he owns and 

operates under Ferretti Productions LLC. I think most people know 

that. SuperspeedersRob.com, which is his YouTube channel, 

commercial videos, highly commercialized; Adventure Drives, 

Luxury Drives, Project Car Challenges, he has his own vehicle 

transport business to various events, then he has Super Speeders, 

which he sells DVDs and merchandise.  

MR. DOLECKI: Mr. Bell, let me interrupt for a second. Last time 

your client made available a digital copy of what he’s doing.  

MR. BELL: We’ll certainly do that again. 

 

. . . 

 

THE WITNESS[Dr. McCormick]: . . . He [Mr. Ferretti] uses his car 

fleet commercially, even though he owns them. He features them, 

using them as props in commercial filming, films them traveling to 

and from commercial film sites, interstate commercial events and 

adventure drives.  

 

. . . 

 

THE WITNESS[Dr. McCormick]: . . . Finally, these activities not 

only violate our privacy but do so in perpetuity. This video with our 

property in the background is now two years old and has been 

viewed over 200,000 [times] and remains available for free public 

viewing at any time now and in the future. And with each additional 

view, Mr. Ferretti makes more money and his advertisers get one 

additional potential customer. So I think in this particular 

circumstance, any transit equivalent between eBay and 

SuperspeedersRob YouTube channel is not only relevant but 

inaccurate, but it’s more than that.  

 

. . .  

 

THE WITNESS[Mr. Ferretti]: So the McCormicks have stated how 

their privacy is somehow at risk here. That is from the second floor 

of my house trying to see their house. Their house -- and if you see 

the third photograph here, using satellite imaging and very, very 

exact use of Photoshop, the corner of their house to the corner of my 

house is 309 feet, which is the size of a football field. The allegation 

that he's somehow in his living room and mistaking me talking 

somewhere on my property for me filming a video is ludicrous. I 

can't hear when somebody is on the other side of a football field. 
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And I'm not filming videos, it's me by myself, there's no dialogue, 

there's no conversation. The statement that the lights are somehow 

blinding, I don't film videos at night. If I film it, it goes online, and 

he would have those videos of me filming at night. There's no lights, 

there's no film crew, it's me and my hand camera. So whether it's 

successful or not doesn't make it now more of a bigger business 

because it generates more money than a guy who makes $3 a month 

doing it. 

CHAIRMAN LAYNE: But is it a commercial activity? 

THE WITNESS: That's for you guys to decide. 

CHAIRMAN LAYNE: Do you make money doing it? Do you have 

sponsors on those videos? 

THE WITNESS: I do have sponsors on the videos. 

CHAIRMAN LAYNE: Then wouldn't you consider that a 

commercial activity? 

THE WITNESS: But a lot of stuff I do becomes commercial, 

because if I'm sitting in my house typing an email for one of my 

companies, it's the same premise. 

CHAIRMAN LAYNE: But you're not filming. What you do inside 

your house doesn't concern me as much as filming in your yard. 

That's just my personal thing. 

THE WITNESS: Why is that? 

CHAIRMAN LAYNE: Because there is an ordinance against 

filming in the town without a permit. 

THE WITNESS: Well, is that on private property or is that in 

public? 

CHAIRMAN LAYNE: That's in the town. 

THE WITNESS: I mean, that's never been brought up or tried to be 

enforced on me. If that's the case, I'm happy to address it. 

CHAIRMAN LAYNE: It is an ordinance, because we've had people 

try to do drone things where they video weddings and things like 

that, and I know they've had to come down for a permit over the 

years. 

THE WITNESS: I don't use drones. I don't have a crew. 

CHAIRMAN LAYNE: I am just saying, though, the kind of filming 

that they've done, they’ve had to get a permit. 

 

. . .  

 

Q[by Mr. Bell]. Have you or have you not posted those with 

commercial ads for other companies on those videos? 

A[by Mr. Ferrett]. My channel is defaulted to monetize my videos. 

Regardless of where it’s filmed, when it’s filmed or how it’s filmed, 

it is defaulted. When I post a video, whether it’s my kids, whether 

it’s me flying to Europe, whatever it is, that video will be monetized. 

If we have to put – 
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Q. So – 

A. Let me finish.  

Q. – is your answer yes, because you could only – you can answer 

that question yes or no.  

A. The answer is yes, I did film on my property and there were ads 

on that video.  

 

. . . 

 

MR. RUSSO: Wait, before, I just want to make one stipulation. I 

had discussed with my client during the break that Mr. Ferretti will 

stipulate and agree that from this day forward he will not do any 

filming outside the house, and if the ordinance requires a permit to 

be made, if he wants to do something like that, he agrees that he will 

make whatever the appropriate application is for that permit. But 

from this day forward, he agrees and he’ll stipulate that he will not 

film on the outside of the house.  

 

. . . 

 

CHAIRMAN LAYNE: I would agree to second the motion, with the 

contingent that there's no commercial activity done on the property. 

Do you agree to that? 

MR. FERRETTI: I agree. 

CHAIRMAN LAYNE: Okay. 

MR. BRACK: Even inside the house? 

CHAIRMAN LAYNE: No commercial activity on the property. 

MR. HANSEN: Interpret that however you want. 

MR. FERRETTI: If I send an email? At what point? No commercial 

-- because we've been very lose with the term "commercial activity" 

here. 

CHAIRMAN LAYNE: I think we're referring to, like, you know, 

selling the cars or you know, doing the videos on the outside of the 

property. 

MR. HANSEN: Car carriers. 

MR. VENETSANOS: Yeah, car carriers. 

MR. HANSEN: The car carriers is an eyesore, I mean, all the way 

around. 

MR. FERRETTI: Sure. It's been painted, but okay. 

MR. HANSEN: Irrelevant. I mean, I see it. We all see it. 

CHAIRMAN LAYNE: And being that you have a commercial 

facility, you really don't need to use your house as a commercial way 

station in between wherever you're take taking vehicles or not. 

MR. FERRETTI: Okay. I'll take it off-site. 

CHAIRMAN LAYNE: I have no issue with you having cars in your 

driveway, I have cars in my driveway. 
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MR. FERRETTI: Sure. 

MR. VENETSANOS: I mean, if he has to pick up a car, he can pick 

it up. 

CHAIRMAN LAYNE: But that's different, so it's not regular thing. 

MR. FERRETTI: Well, it's primary garage. 

MR. HANSEN: And it's not parked there. 

MR. FERRETTI: Well, it can be parked overnight if I'm going 

somewhere, but not primary. 

 

[Planning Board of the Borough of Rockleigh Public Hearing 

Transcript dated May 30, 2019, pgs. 5: 1-21, 25:1-21, 27:11-15, 

30:12-23, 89:17-92:1, 139:15-140:4, 159:22-160:7, 180:15-182:9.] 

 

A reading of this discourse demonstrates Counselor Russo, after consultation with plaintiff, 

volunteered the stipulation of the condition to conduct no commercial activity on the outside of 

the property, such as selling cars and specifically to not film “outside of the house.”  After plaintiff 

offered the stipulation there was questioning as to qualifying the stipulation to prohibit any 

commercial activity and plaintiff sought qualification as to the ability to “send an email” for 

business, which the Board Chairman indicated is permissive. A review of the record and resolution 

demonstrates ambiguities on the issue of the commercial condition limitation. Clearly, plaintiff 

offered a stipulation to a condition prohibiting outside commercial activity including filming, but    

did not intend to stipulate to any condition limiting permissive activities inside the home. A review 

of the record demonstrates the Board recognized plaintiff’s right to conduct some commercial 

activities in the home permitted by ordinance. The resolution does not address same and there is 

ambiguity between the stipulation and statements by the board recognizing permissive commercial 

uses inside the property. This disparity of the parties’ intentions and the binding stipulation, in 

contemplation of the Borough’s ordinances, and potential necessary permits to film on the outside 

of his property, are to be addressed. The court notes the record is replete with discussion of the 

undisputed ordinance requiring residents to obtain permits in order to film outside of their 
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properties and plaintiff requiring same in order to continue filming and posting YouTube videos 

onto his channel. 

Plaintiff filed his complaint on September 17, 2019, alleging the Board acted arbitrarily, 

capriciously, and unreasonably in adopting the aforementioned conditions in its Resolution. 

Further, plaintiff’s complaint alleges First Amendment claims, Equal Protection claims under the 

United States and New Jersey Constitutions, and New Jersey Civil Rights Act claims. Trial is 

currently scheduled for July 1, 2020. 

Motion to Remand 

In its motion to remand, defendant seeks to clarify the Board’s intention on condition #15 

of its July 22, 2019, Resolution of Approval (hereinafter “Resolution”), and provide a clear 

understanding for plaintiff of his rights pursuant to the Borough of Rockleigh’s zoning ordinances. 

Defendant asserts under paragraph 2 of this court’s second Case Management Order, defendant 

has the right to file such a motion to remand for the limited purpose of reconsidering condition 

#15 of the Resolution. Defendant asserts based upon the facts set forth in the Certification of the 

Board’s Chairman, Peter Layne (hereinafter “Mr. Layne”), it is clear the relief requested by 

defendant should be favorably considered and granted. As such, defendant argues the court should 

grant its motion to remand in the interest of justice as well as for the benefit of plaintiff.  

In opposition, plaintiff argues it would be unjust and inequitable to allow a remand in this 

matter as, for purposes of filing his complaint, the Board’s final decision on the application in 

question was the Resolution. Plaintiff asserts defendant seeks leave to remand back to the board 

to reconsider and likely amend the language contained in condition #15 of its Resolution. Plaintiff 

alleges the Board’s comments and considerations were all made during the public hearing relating 

the application and the final decision should stand as drafted. Plaintiff asserts the court should have 
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the right and obligation to make a determination whether the language, as drafted, is arbitrary, 

unreasonable and capricious and whether it should be stricken. Plaintiff asserts this proposed 

remand should not be used as a vehicle to have Count 2 of plaintiff’s complaint dismissed. 

Additionally, plaintiff argues the Board should have to withstand the court’s scrutiny with respect 

to its resolution. Plaintiff asserts the Board’s reasoning and decision making process in including 

the over-reaching limiting language contained in Condition #15 of the Resolution is stated in the 

transcripts and must be considered by the court. Plaintiff asserts the heart of this matter is the 

Board’s intention to prohibit plaintiff from recording videos of himself on his property and posting 

them on YouTube, which plaintiff contends does not violate any law or ordinance and should not 

have been considered in terms of the conditions set forth in the Board’s resolution. Plaintiff asserts 

the language of “no commercial activity whatsoever” in the Board’s resolution clearly showed its 

continued intent to infringe upon and violate plaintiff’s First Amendment and Equal Protection 

rights. Notably, plaintiff does not address the specific condition stipulation prohibiting outside 

commercial activity he offered at the conclusion of the hearing at the discourse by the Board which 

clearly recognized plaintiff’s right by ordinance to conduct some commercial activities within the 

home. As such, plaintiff argues defendant’s motion to remand should be denied.  

In reply, defendant adopts the arguments made in co-defense counsel’s reply brief 

regarding both the motion to remand and the motion to dismiss. Additionally, defendant argues 

defendant’s motion for dismissal of Count 2 is separate and distinct from the motion to remand. 

Defendant asserts the motion to remand should be judged on its own and any subsequent result of 

granting such a motion is to be dealt with separately. Moreover, defendant asserts Mr. Layne states 

it was neither his intention, nor does he believe it to be the intention of the Board in approving 

condition #15 to preclude plaintiff from conducting “commercial activity” on the subject property. 
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Because the language contained in condition #15 may be construed as a whole to preclude all 

commercial activity in contravention of applicable ordinances, defendant asserts it is requesting 

the ability to reconsider, amend and/or amplify such language to clarify the Board’s intentions and 

not to preclude plaintiff from such commercial activity as is permitted by the applicable Zoning 

Ordinances. Defendant notes plaintiff fails to acknowledge the activity he describes of recording 

videos of himself on his property and posting them on YouTube is a substantial moneymaking 

activity, thereby converting it from a private activity to a commercial activity. The prohibited 

commercial latter activity is what the Board wishes and intends to restrict. Further, defendant 

asserts, as will the transcript of the Board proceeding will show, the Board’s intention to restrict 

only prohibited commercial activity was based upon evidence presented by the objectors in both 

the first and second applications to the Board. Defendant asserts it was clear to the Board from the 

evidence presented that plaintiff’s activity was commercial in nature. As such, defendant argues 

the court should remand the matter back the Board for further explanation, clarification and 

amplification of condition #15. 

Motion to Dismiss 

In its motion to dismiss,1 defendant argues plaintiff’s claims under Count 2 of his complaint 

are not ripe in the event the court remands the matter to the Board. Specifically, defendant argues 

if this matter is remanded to the Board, plaintiff’s First Amendment claims, Equal Protection 

claims under the United States and New Jersey Constitutions, and New Jersey Civil Rights Act 

claims will not be ripe for adjudication as the Board will not have a reached a final decision. 

Defendant asserts plaintiff’s claims would not be ripe until the Board has taken final action 

pursuant to any remand order issued by this court as New Jersey courts have extended the finality 

                                                      
1 Co-defense counsel, Kenneth C. Dolecki, Esq., joins Tara Ann St. Angelo, Esq.’s motion to dismiss on behalf of 

defendant. 
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rule to all three types of claims within the land use context. Additionally, defendant asserts, in the 

event the matter is remanded to the Board, the municipality and its taxpayers will be unduly 

burdened if Count 2 of the complaint proceeds prior to the Board issuing a final decision on the 

matter. As such, defendant argues Count 2 in plaintiff’s complaint should be dismissed should the 

court remand the matter back to the Board.  

In opposition, plaintiff argues Count 2 of his complaint is ripe for adjudication as the Board 

made a final decision in its Resolution on July 22, 2019. Plaintiff asserts there is no certainty the 

language will be changed in condition #15 if the matter is remanded to the Board to amplify the 

record and amend the resolution and, as such, it would be an injustice to plaintiff to dismiss Count 

2 on such a basis. Plaintiff asserts he timely filed his complaint within 45 days of the publication 

of a notice of the decision by the Board on his application. Plaintiff asserts the Board’s reasoning 

and decision making process in including the limiting language contained in condition #15 of the 

Resolution is in the transcript and must be considered by the court. Plaintiff asserts the heart of 

this matter is the Board’s intention to prohibit plaintiff from recording videos of himself on his 

property and posting them on YouTube, which plaintiff contends does not violate any law or 

ordinance and should not have been considered in terms of the conditions set forth in the Board’s 

resolution. Plaintiff does not address or deny he has made recordings on the property, which were 

utilized for commercial financial gain. Notably, same is not adequately addressed in the record. 

Additionally, plaintiff asserts defendant’s motion is premature and would unduly burden and 

prejudice plaintiff.  Plaintiff has not quantified the prejudice suffered. Plaintiff asserts the language 

of “no commercial activity whatsoever” in the Board’s resolution clearly showed its continued 

intent to infringe upon and violate plaintiff’s First Amendment and Equal Protection rights. As 

such, plaintiff argues defendant’s motion to dismiss should be denied. Plaintiff alleges should the 
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court grant defendant’s motion to remand, the court, in the alternative, should still deny 

defendant’s motion to dismiss and hold Count 2 in the complaint until the Board holds its meeting 

to reconsider condition #15’s language.  

In reply, defense counsel responds to both oppositions submitted for the motion to remand 

and motion to dismiss, stating the issues are necessarily intertwined. Defendant argues the Board 

is requesting the court remand the matter at an early stage in the litigation in order to preserve 

municipal and judicial resources. Defendant asserts because Count 2 of plaintiff’s complaint 

depends upon the current language of condition #15, Count 2 cannot survive if the Board amends 

same. Defendant notes plaintiff’s assertion the court should deny both motions because plaintiff 

does not have a similar right to request a remand to the Board is incorrect as plaintiff has a right 

to request a rehearing of his application in the event he obtained new evidence. Additionally, 

defendant asserts it is only requesting dismissal without prejudice of Count 2 in the event the 

matter is remanded to the Board. Therefore, defendant asserts plaintiff retains the right to reinstate 

Count 2 should the Board not alter the language contained in condition #15 to address the alleged 

infringement. As such, defendant argues Count 2 of plaintiff’s complaint should be dismissed in 

the event the matter is remanded to the Board.  

Analysis 

A. Remand 

This court recognizes the inherent procedural power to remand in the interests of justice has 

long been applied by the courts. See Ford Motor Co. v. Nat’l Labor Relations Bd., 305 U.S. 364, 

373 (1939); Grant v. Grant Casket Co., 137 N.J.L. 463, 465 (1948), aff’d, 2 N.J. 15 (1949). 

Following a remand, the governing body is "required by law to carry out the mandate of the court." 
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Cox, N.J. Zoning and Land Use Admin., s. 33-6.2 (GANN, 2000); Flanigan v. McFeely, 20 N.J. 

414, 420 (1956).  

A remand for further proceedings, consistent with the court’s opinion, means a rehearing of 

the issues as if the former hearing had not been had. Application of Plainfield-Union Water Co., 

14 N.J. 296, 304 (1954). A remand may be made: 

to permit further evidence to be taken or additional findings to be 

made upon essential points…. The 'remand' does not encroach upon 

administrative functions. It means simply that the case is returned to 

the administrative body in order that it may take further action in 

accordance with the applicable law…. Such a remand does not 

dismiss or terminate the administrative proceeding. If findings are 

lacking which may properly be made upon the evidence already 

received, the court does not require the evidence to be reheard…. If 

further evidence is necessary and available to supply the basis for 

findings on material points, that evidence may be taken…. Whatever 

findings or order may subsequently be made will be subject to 

challenge if not adequately supported or the board has failed to act 

in accordance with the statutory requirements. 

 

[Plainfield-Union Water Co., 14 N.J. at 305 (quoting Ford Motor 

Co. v. Nat’l Labor Relations Bd., 305 U.S. 364 (1939))]. 

 

       “Administrative determinations are subject to reconsideration and revision by the agency 

itself, and a rehearing and the taking of new evidence to that end, so long as it retains control of 

the proceeding and rights have not vested.” Plainfield-Union Water Co., 14 N.J. at 305. “This is 

an inherent power, an incident of the administrative jurisdiction for the furtherance of its essential 

authority, but a function that in its very nature calls for sound judgment and discretion.” Id. (citing 

Handlon v. Town of Belleville, 4 N.J. 99, 106 (1950)).        

      New Jersey’s Municipal Land Use Law (hereinafter “MLUL”) requires land use boards to 

make specific findings of fact and legal conclusions. N.J.S.A. 40:55D-10(g). When the record 

before the court does not adequately embody the necessary administrative findings by a decision-
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making body, remand to same is required. Smith v. Fair Haven Zoning Bd. of Adjustment, 335 

N.J. Super. 111, 123 (App. Div. 2000). “The vital importance of such findings has long been 

stressed by our courts.”  Id.; see also Delaware, Lackawana & Western Railroad Co. v. City of 

Hoboken, 10 N.J. 418 (1952).  A resolution that embodies a conclusory statement that “is couched 

in statutory language and lacks any reference to specific facts and circumstances surrounding the 

application” has repeatedly been recognized as deficient by the courts.  New York SMSA, L.P. v. 

Bd. of Adjustment of Tp. of Weekhawn, 370 N.J. Super. 319, 333 (App. Div. 2004); Medici v. 

BPR Co., 107 N.J. 1, 23 (1987); Harrington Glen, Inc. v. Municipal Board of Adjustment, 52 N.J. 

22, 28 (1968); Smith, 335 N.J. Super. at 123; Loscalzo v. Pini, 228 N.J. Super. 291, 305 (App. 

Div. 1988); Morris Cty. Fair Hous. Council v. Boonton Tp., 228 N.J. Super. 635, 646 (Law Div. 

1988).  “At a minimum, the legal insufficiency of the resolution . . . warrants a remand to the Board 

for reconsideration and specific factual findings.”  New York SMSA, L.P., 370 N.J. Super. at 335 

(citing Smith, 335 N.J. Super. at 123).  Additionally, the MLUL states in pertinent part:  

Any action taken by a public body at a meeting which does not 

conform with the provisions of this act shall be voidable in a 

proceeding in lieu of prerogative writ in the Superior Court . . . 

provided, however, that a public body may take corrective or 

remedial action by acting de novo at a public meeting held in 

conformity with this act and other applicable law regarding any 

action which may otherwise be voidable pursuant to this section; . . 

. . 

 

[N.J.S.A. § 10:4-15.] 

 

This court finds the Board is permitted by statute to seek remand for clarification and 

amplification of the record and resolution.  Herein, the Resolution does not sufficiently recite the 

Board’s findings, conclusions and the specific conditions agreed to with respect to condition #15.  

Additionally, a review of the record below demonstrated the record and resolution require 

amplification. It is undisputed § 34-20.2 of the Borough’s Zoning Ordinance states:  
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Home occupancy shall be permitted as a conditional use in the A 

Zone. 

 

Any use frequently or customarily conducted entirely within a 

dwelling and carried on by the inhabitants thereof, which use is 

clearly incidental and secondary to the use of the dwelling for 

dwelling purposes and does not change the exterior character 

thereof, limited by and subject to, however, the following 

conditions: 

 

a.  The uses shall be conducted within the dwelling house and shall 

be limited to one of the following uses: office or studio of a 

physician, architect, accountant, attorney, engineer, artist or 

consultant for business, finance, insurance, taxation or uses similar 

thereto. 

 

b. There shall be no more than one nonresident employee, and there 

shall be no class instruction or teaching. 

 

c. There shall be no display of goods or advertising and no other sign 

or device designating the office or studio activity of the inhabitants 

of the dwelling wherein the home occupation is conducted. 

 

d.  The uses shall be subject to review by the Planning Board, and it 

shall make a determination that traffic and parking can be 

accommodated within the premises upon which the dwelling is 

located, without substantial adverse effect upon adjoining 

properties, without parking in the front yard, with visual landscaped 

screening for the purpose of screening all parking from view from 

the public street, and adjoining properties, and without the use of the 

public street for parking for clients and patients of such office or 

studio. 

 

[Id.] 

 

It is also undisputed there is an ordinance in the Borough prohibiting residents from filming outside 

of their properties without a permit and that plaintiff, with the aid of Counselor Russo, stipulated 

he would not film outside of his property without such permits. There are clearly commercial 

enterprises permitted within a residential property in the zone in question and the Board was clearly 

cognizant of same. Condition #15 of this resolution simply states, “That, pursuant to agreement on 

the record by the Applicant, there shall be no commercial activity of any nature whatsoever 
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conducted on the subject property.” The Resolution neither defines commercial activity nor how 

it applies to the Borough’s zoning ordinances, including the Home Occupancy ordinance.  

Additionally, the condition does not address the consent of the applicant on the record to the 

limitation no outside commercial activities. Further, the MLUL allows for a board to take remedial 

action at a de novo meeting in conformance with the applicable law and regulations. Plaintiff’s 

argument that the transcripts will elucidate the Board’s findings and conclusions is not sufficient. 

The court notes both plaintiff and defendant have the right to seek a remand. Same is permitted by 

statute as it is recognized that members of the Board are resident laypersons volunteering to serve 

their community and conservation of municipal financial resources is a valid consideration. 

Notably, plaintiff himself did not seek further clarification on the record of condition #15.  

Additionally, as actions in lieu of prerogative writs are reviewed based on the record, discovery of 

the Board’s intention and its members’ thoughts as to same, is generally not permitted.  

The resolution herein falls short of providing the Board’s specific findings of fact, application, 

and conclusions with respect to condition #15. As such, this court remands for greater 

amplification of the record and resolution only as to condition #15.  

B. Motion to Dismiss 

The court approaches a motion to dismiss for failure to state a claim upon which relief can 

be granted under R. 4:6-2(e) mindful of the test for determining the adequacy of a pleading.  This 

standard, as explained by our Supreme Court in Printing Mart-Morristown v. Sharp Electronics 

Corp., 116 N.J. 739 (1989), is whether a cause of action is “suggested” by the facts.  Id. at 746 

(quoting Velantzas v. Colgate-Palmolive Co., 109 N.J. 189, 192 (1988)).  As further explained in 

Printing Mart, in ruling on the motion, a court’s inquiry: 

is limited to examining the legal sufficiency of the facts alleged on 

the face of the complaint. [The] court searches the complaint in 
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depth and with liberality to ascertain whether the fundamental of a 

cause of action may be gleaned even from an obscure statement of 

claim, opportunity being given to amend if necessary.  At this 

preliminary stage of the litigation the [c]ourt is not concerned with 

the ability of plaintiffs to prove the allegation contained in the 

complaint.  For purposes of analysis plaintiffs are entitled to every 

reasonable inference of fact.  The examination of a complaint’s 

allegations of fact required by the aforestated principles should be 

one that is at once painstaking and undertaken with a generous and 

hospitable approach.  

 

[116 N.J. at 746 (citations and internal quotation marks omitted).] 

 

Finally, the Printing Mart Court concluded with a direction to trial courts to approach 

motions to dismiss for failure to state a cause of action with caution and to grant such motions only 

in the rarest of instances.  116 N.J. at 771-72.  “If a complaint must be dismissed after it has been 

accorded the kind of meticulous and indulgent examination counseled in this opinion, then, barring 

any other impediment such as a statute of limitation, the dismissal should be without prejudice to 

a plaintiff’s filing of an amended complaint.” Id.    

a. Final Decision by Board – Exhaustion of Administrative Remedies 

“Whether we describe the applicable principle as exhaustion of remedies, ripeness of the 

claim, or the ‘finality rule’. . . [a] plaintiff’s substantive due process claims in a land use case 

require a showing either that plaintiff has obtained a final decision under available state procedures 

or that such an attempt would have been futile.” Rezem Family Associates, LP v. Borough of 

Millstone, 423 N.J. Super. 103, 118 (App. Div. 2011). Therefore, "the expertise of an 

administrative [body] may not be exercised or known until it renders its final decision, and usually 

upon judicial review due deference is accorded [to] that expertise." Garrow v. Elizabeth Gen. Hosp. 

& Dispensary, 79 N.J. 549, 559 (1979)). 

  Pursuant to New Jersey Court Rule 4:69-5, “[e]xcept where it is manifest that the interest 

of justice requires otherwise, actions under R. 4:69 shall not be maintainable as long as there is 
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available a right of review before an administrative agency which has not been exhausted.”  “[T]he 

exhaustion of remedies requirement is a rule of practice designed to allow administrative bodies 

to perform their statutory functions in an orderly manner without preliminary interference from 

the courts.”  Brunetti v. Borough of New Milford, 68 N.J. 576 (1975) (citing Ward v. Keenan, 3 

N.J. 298, 302 (1949)).  Thus, “while it is neither a jurisdictional nor an absolute requirement, there 

is nonetheless a strong presumption favoring the requirement of exhaustion of remedies.”  Id. 

(internal citations omitted).  

The doctrine of exhaustion of remedies applies where a claim is cognizable in the first 

instance by an administrative agency alone.  Boldt v. Correspondence Management, Inc., 320 N.J. 

Super. 74, 83 (1999).  As such, when a trial court applies the doctrine, interference by the courts 

is withheld until the administrative process has concluded. Id.  The administrative exhaustion 

requirement serves three primary purposes.  First, it ensures that matters are initially heard by the 

body with expertise in the area.  It also produces a full factual record facilitating proper 

review.  Abbott v. Burke, 100 N.J. 269, 297-98 (1985).  Third, exhaustion conserves judicial 

resources because the “agency decision may satisfy the parties and thus obviate the need for 

unnecessary adjudication.”  Bd. of Education Bernards Tp. v. Bernards Tp. Ed. Assn., 79 N.J. 311, 

317 (1979).   

Exceptions to this exhaustion doctrine are made when the administrative remedies would 

be futile, when irreparable harm would result, when jurisdiction of the agency is doubtful, or when 

an overriding public interest calls for a prompt judicial decision. Garrow v. Elizabeth General 

Hospital and Dispensary, 79 N.J. 549, 561 (1979).  “[W]here such a course of action would be 

futile in absence of a prior adjudication of unconstitutionality of the ordinance, it will not be 

required.”  Deal Gardens, Inc. v. Bd. of Trs., 48 N.J. 492, 498 (1967).   
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Herein, the court grants a limited remand back to the Board in order to further clarify and 

amplify condition #15 in its Resolution as to the specific prohibited commercial activities and how 

such language relates to the Borough’s Zoning ordinances. While it is clear plaintiff agreed to the 

condition recognizing no outside commercial activities such as those related to his car sales 

business and stipulating to not film outside, further assent to limit any and all commercial activity 

was not agreed to on the record. The record also demonstrated the Board was cognizant that 

plaintiff is permitted by ordinance to conduct some commercial activities within the home.  

Because the matter is being remanded for greater amplification, a final decision by the Board has 

not been reached. As such, Count II of plaintiff’s complaint is dismissed without prejudice. 

Plaintiff may seek to reinstate same if appropriate when the Board concludes its amplification, 

clarification of the record and resolution on plaintiff’s application.  

For the aforementioned reasons, this courts grants defendant’s motion to remand and grants 

without prejudice defendant’s motion for partial dismissal.  
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